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Legislative Timeline

1904 Houston & Texas Central Railroad Co. v. East - Texas Supreme Court affirms
Rule of Capture.

1917 Texas Constitution amended by Article 16, 859 - Declares natural resource preservation and
conservation as public right and duty.

1971 62"9 Legislature creates Water Code Chapter 52 governing Underground Water
Conservation Districts.

1989 Lampasas Commissioners Court petitions Texas Legislature to create a Groundwater
Conservation District for Lampasas County.

1989 Legislature 71R HB 3122 creates Saratoga Underground Water Conservation District for
Lampasas County, subject to vote by residents. SUWCD board is county judge and
commissioners.

1995 74t Legislature creates Texas Water Code Chapter 36, which governs Groundwater
Conservation Districts as part of a major revision that repealed the former Chapter 52,
reorganizing the state's legal framework for groundwater management

2005 Legislature 79R HB 3539 changes SUWCD governance to “a board of five directors to be
elected according to the commissioners precinct method”

2005 Legislature HB 1763 creates The Texas Groundwater Management Area Process for

cooperation between GCDs and defines
* A Desired Future Condition (DFC) is a quantifiable future groundwater condition.

2018 Legislature HB 2803 consolidates GCD authorizations into SECTION 1.04. Subtitle H, Title
6, Special District Local Laws Code

2023 Legislature HB 3697 severely limits county authority to guide development.



Rule of Capture

Texas Water Development Board Report 361 June 2004

History and Evolution of the Rule of Capture
Harry Grant Potter, lll Williams-Bailey Law Firm, L.L.P.

Overview

The common-law rule regarding groundwater is the rule of capture or the English rule, which essentially provides that,
absent malice or willful waste, landowners have the right to take all the water they can capture
under their land and do with it what they please, and they will not be liable to neighboring landowners even if in so doing

they deprive their neighbors of the water’s use.1 The rule of capture is in contrast to “reasonable use” or the “American rule,”
which provides that the right of a landowner to withdraw groundwater is not absolute, but limited to the amount necessary for
the reasonable use of his land, and that the rights of adjoining landowners are correlative and limited to reasonable use.

The Texas Supreme Court adopted the rule of capture in the landmark decision Houston & Texas Central Railroad Co. v. East.
[1904] Since its adoption in Texas 100 years ago, the rule of capture has been widely criticized. Today, Texas stands alone
as the only western state that continues to follow the rule of capture.

Conclusion

Since its adoption in Texas 100 years ago, the rule of capture has been modified to prevent (1) willful waste, (2) malicious harm
to a neighbor, and (3) subsidence. Further, the Texas Supreme Court has consistently acknowledged that this common-law rule
can be modified by the Legislature. Any lingering doubt was resolved in 1917 by the adoption of the Conservation Amendment,
which vests the Legislature with the power to regulate the state’s natural resources, including groundwater.

In its decisions over the past half-century, the Texas Supreme Court has overwhelmingly
reiterated the Legislature’s power to regulate groundwater. If such regulation were to be adopted on a
statewide basis, it could make the rule of capture obsolete. But so far, the Legislature has not accepted the Court’s invitation to
regulate groundwater more comprehensively. The Court has thus far shown substantial deference to the Legislature but the

cautions of Justices Will Wilson and Nathan Hecht should be heeded: it is unlikely that the Supreme Court will forever use
deference to the Legislature to justify maintaining the rule of capture in the face of changing circumstances.

[Emphasis added]

Source: https://www.twdb.texas.gov/publications/reports/numbered_reports/doc/R361/R361.pdf



GOVERNING LAW

TEXAS WATER CODE

TITLE 2. WATER ADMINISTRATION

SUBTITLE E. GROUNDWATER MANAGEMENT

CHAPTER 35. GROUNDWATER STUDIES [Governs GMAs]
CHAPTER 36. GROUNDWATER CONSERVATION DISTRICTS

TEXAS ADMINISTRATIVE CODE

Title 16  ECONOMIC REGULATION

Part 4 TEXAS DEPARTMENT OF LICENSING AND REGULATION
Chapter 76 WATER WELL DRILLERS AND WATER WELL PUMP
INSTALLERS




Aquifer

WATER CODE
TITLE 2. WATER ADMINISTRATION
SUBTITLE E. GROUNDWATER MANAGEMENT
CHAPTER 36. GROUNDWATER CONSERVATION DISTRICTS
SUBCHAPTER A. GENERAL PROVISIONS
Sec. 36.001. DEFINITIONS.

(5) "Groundwater" means water percolating below the
surface of the earth.

(6) "Groundwater reservoir" means a specific
subsurface water-bearing reservoir having ascertainable boundaries

containing groundwater.

https://tcss.legis.texas.gov/resources/wa/pdf/wa.36.pdf



- T Aquifers in Lampasas County
“ % §‘~\, w o W TS vaaes
TR ' O RN
\\‘\_9,7',& Vet SWN '}\\ % 5} \\\\ S

N
.":3 0\ C
s \
N
S TS N\
| outcrop (unconfined) L 3 ‘ A\
subcrop (confined) a
0510 20 30 Y
i \ & \

g, -
faz

L. rrri

4P

=
S0k

=
*\\\\\“\




Tri n ity Aq U ife r i n Balcones Fault Zone
Lampasas County ki {%%m“nm%. 200

Figure 6-38.

~1,500
1,000
- 500
- Sea level
--500
--1,000

1}-1,500

Elevation (feet)

--2,000

--2,500

Modified from Nordstrom (1982) -3,000

Paluxy Formation Washita and
Fredericksburg groups L 1,200

Antlers Formation Woodbine Group

' Hensell Member
Travis Peak / Twin Pearsall Member
Mountains Formation Hosston Member

Hensell Member

Elevation (feet)

Mountains Formation Sligo Member

Hosston Member -2,400
2,800
-3,200
-3,600
-4,000
-4,400

Luling-Mexia-Talco
Fault Zone -4,800

Structural cross-sections of the northern Trinity Aquifer, shown in shades of green
(modified from Klemt and others; 1975; Nordstrom, 1982).



TEXAS WATER CODE CHAPTER 36

TITLE 2. WATER ADMINISTRATION

SUBTITLE E. GROUNDWATER MANAGEMENT

CHAPTER 36. GROUNDWATER CONSERVATION DISTRICTS

Sec. 36.0015 (b) Groundwater conservation districts created as provided by this chapter are the
state’s preferred method of groundwater management in order to protect property rights, balance the
conservation and development of groundwater to meet the needs of this state, and use the best
available science in the conservation and development of groundwater through rules developed,
adopted, and promulgated by a district in accordance with the provisions of this chapter.

[Emphasis added]

SHALL:
Sec. 36.064 Hold quarterly meetings IAW Open Meetings Act
Sec. 36.065 Keep a complete account of all its meetings and proceedings
Sec. 36.101, 102, 1071(f) & 117 Make and enforce rules for groundwater production
Sec. 36.107 & 1.08 Develop a cooperative management plan reviewed by TWDB
Sec. 36.102 Require & file drillers logs
Sec. 36.113 Require Permits for drilling or altering wells, EXCEPT
Sec. 36.117 domestic or livestock water on tract larger than 10ac.

MAY:

Sec. 36.116 Regulate well spacing and production

Sec. 36.201 Levy ad-valorem taxes

Sec. 36.205 Assess fees for admin, production or export
Sec. 36.303 Dissolve

Sec. 36.351 Consolidate with another district
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Options — SUWCD Activities

* Dissolve — Revert to Right of Capture = No local control or data
* Consolidate — But Adjacents are taxing districts.

* Continue — At what activity level?

1. Maintain Rules, Register and Permit Wells, Collect Fees.
Meetings and Records Compliance. Financial reporting.
Bare minimum participation in GMAS to satisfy Desired Future Condition requirement.

2. Require accurate driller logs and well reports, confirm construction.
Work with landowners to Identify wells and Plug Abandoned Wells.
Assist with individual Well applications and inquiries.

Inform the Public about groundwater production.
Promote responsible water use and alternative sources.

3. Proactively update Rules consistent with evolving legislation and best practices -
Anticipate new usages, simplify procedures for the public.

4. Understand the sources and status of District groundwater.
Fully Cooperate with GCDs, GMAs, and CTWA to Develop and Manage to DFC



Options - SUWCD Resources

* People
* Volunteers
* Part time contracted individual
* Shared staff - County, WCID, HCSWCD
* Consulting firm — Ardurra engaged

* Money
* Fees - Applications + Annual
* County stipend - Commissioners oversee scope
* Ad-Valorem tax —voter approval, overhead cost
* Grants - $95K TWDB monitoring equipment pending



